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Early Germanic law 


Early Germanic law was the form of law followed by the early Germanic peoples. It was an important 
element of early Germanic culture. 


Several Latin law codes of the Germanic peoples written in the Early Middle Ages after the Fall of the 
Western Roman Empire (also known as leges barbarorum "laws of the barbarians") survive, dating to 
between the 5th and 9th centuries. They are influenced by Roman law, canon law, and earlier tribal customs. 
Central and West European Germanic law differed from North Germanic law. 


Germanic law was codified in writing under the influence of Roman law; previously it was held in the 
memory of designated individuals who acted as judges in confrontations and meted out justice according to 
customary rote, based on careful memorization of precedent. Among the Franks they were called rachimburgs. 
"Living libraries, they were law incamate, unpredictable and terrifying." Power, whose origins were at once 
said to be magical, divine, and military, was, according to Michel Rouche, exercised jointly by the "throne- 
worthy" elected king and his free warrior companions.!2! Oral law sufficed as long as the warband was not 
settled in one place. Germanic law made no provisions for the public welfare, the res publica of Romans. 


The language of all these continental codes was Latin; the only known codes drawn up in any Germanic 
language were the Anglo-Saxon laws, beginning with the Laws of A‘thelberht (7th century). In the 13th 
century customary Saxon law was codified in the vernacular as the Sachsenspiegel. 


All these laws may be described in general as codes of governmental procedure and tariffs of compositions. 
They all present somewhat similar features with Salic law, the best-known example, but often differ from it in 
the date of compilation, the amounts of fines, the number and nature of the crimes, the number, rank, duties 
and titles of the officers, etc. 


In Germanic Europe in the Early Middle Ages, every man was tried according to the laws of his own ethnicity, 
whether Roman, Salian or Ripuarian Frank, Frisian, Burgundian, Visigoth, Bavarian etc,1 


A number of separate codes were drawn up specifically to deal with cases between ethnic Romans. These 
codes differed from the normal ones that covered cases between Germanic peoples, or between Germanic 
people and Romans. The most notable of these are the Lex Romana Visigothorum or Breviary of Alaric (506), 
the Lex Romana Curiensis and the Lex Romana Burgundionum. 
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Tacitus 


Tacitus in his Germania gives an account of the legal practice of the Germanic peoples of the 1st century. 
Tacitus reports that criminal cases were put before the thing (tribal assembly). Lighter offenses were regulated 
with damages (paid in livestock), paid in part to the victim (or their family) and in part to the king.!4] The death 
penalty was reserved for two kinds of capital offenses: military treason or desertion was punished by hanging, 
and corporal infamy [5] (rape) by throwing the condemned into a bog. 


The difference in punishment is explained by the idea that "glaring iniquities" must be exposed in plain sight, 
while "effeminacy and pollution" should best be buried and concealed.!®! 


Minor legal disputes were settled on a day-to-day basis by elected chiefs assisted by elected officials.!7] 


Principles 


The Germanic law codes are designed for a clearly stratified society fixated on castes determined by descent or 
kinship. Legal status, and therefore freedom, was based on a person's caste, discriminating between royals and 
two or three successive castes of nobility, where the lower were reckoned as peasants or freemen (OE freo 
man, OHG frihals), and those who are laymen, or bondmen (ON prell). Accordingly, descent (nativitate) was 
determining who would attend the various things (house-things, local things, regional things and inter-regional 
or royal things). Thus the bondmen were ipso facto represented by their family-heads — the local nobility — on 
the regional things of the nobles. The same differentiation (in castes) defined who could convey and inherit 
property. In regulation of tribal feuds and weregeld a similar discrimination is seen. 


At the head of the nobility (adalmen, eaorls, ceorls and freemen) was 
the king overseeing the laws, rights and privileges. Under the king came & an 
the highborn nobility (OE epelu, OS adali, Germ Adel) and the middle 
nobility (OE eorl, OS/OHG eorl, ON jarl). The lower nobility were the 
ordinary freemen (OE Ceorl, Frankish baro, Burgundian leudis). Under 
these ceorls (peasants or freemen) came the serfs — as in ‘laymen’. 
Skilled serfs permitted to leave their homesteads were often called 
‘leysing' or ‘free-men' (OE let, freoleta, MDu laet, vrilaet, ON 
leysingr). Otherwise common laymen were addressed as '‘tjod' (OE 
béow, OHG diut, OMG deut, ON pjod, Goth pius). As the Roman church gained political power in Europe 
this system was augmented by incorporating a separate class of clergy, where their bishops were to be 
considered of equal status as a nobleman. 








DP al ~< .. tus Pe 
“eebelu," "aedelum" stood for the 
highborn nobility in Old English 


The Germanic law system is in principle based on compensation rather than revenge. Any injury must be 
compensated according to the damage done, regardless of motive or intent. Even for crimes like murder, the 
compensation is a weregeld, a fixed amount depending on the sex and social status of the victim. The practice 
of paying part of the damages to the king survives in the earliest Anglo-Saxon law code (Laws of Athelberht 


of Kent), under the term drihtinbeah, but seems to have been discontinued after Christianisation. As thralls are 
considered the property of their lord, crimes committed by thralls must be compensated by their masters just 
like damage caused by animals. 


The most extreme punishment for crimes considered irredeemable seems to be outlawry, i.e. the declaration of 
the guilty party as beyond the protection of the law.!8] 


In most instances this may have been equivalent to a death sentence in practice, but the actual death penalty 
seems to have been foreseen only for very rare cases, such as sexual crimes (rape, adultery, promiscuity), 
religious crimes (incest) or crimes against the king (treason, rebellion). Alamannic law also foresees the death 
penalty for plotting to assassinate the duke, and for military treason (assisting enemies or causing rebellion in 
the army), but in these cases the penalty may also be outlawry or a fine, depending on the judgement of the 
duke or the chieftains. 


The weregeld was set at a basic amount of 200 shillings, which could be multiplied depending on the status 
(descent, caste) of the victim. In Anglo-Saxon law, the regular freeman is known as a two-hynde man ("a man 
worth 200"), and noblemen are either six-hynde man (threefold weregeld) or twelve-hynde man (sixfold 
weregeld). In Alamannic law, the basic weregeld for a freeman is likewise 200 shillings. Alamannic tradition 
is particular in doubling the fee if the victim was a woman, so that the weregeld for a free woman is 400 
shillings. The weregeld for a priest is threefold, ie. 600 shillings. Alamannic law further introduces the 
concept of premeditated murder (as opposed to deaths by accident or in combat), which is fined by ninefold 
weregeld. The Anglo-Saxon Nordleoda laga (""North-people's law") is unique in setting an explicit amount for 
a king's weregeld, at 30,000 tremisses, explaining that 15,000 tremisses is for the man (the same amount as for 
an atheling or an archbishop) and another 15,000 for the damage to the kingdom. 


Unlike Roman law, Germanic law mentions cruentation as a means to prove guilt or innocence. 


Individual law codes 


The principal ancient Germanic law codes are: 


fawcode germanic issued by Year of completion / 
people ruler approval 

Code of Euric Visigoths Euric c. 480 

Lex Burgundionum Burgundians Gundobad c. 500 

Lex Salica Salian Franks Clovis | c. 500 

Pactus Alamannorum Alamanni c. 620 

Lex Ripuaria Bipuanan 630s 

Edictum Rothari Lombards Rothari 643 

Lex Visigothorum Visigoths Recceswinth 654 

Lex Alamannorum Alamanni 730 

Lex Bajuvariorum Bavarians c. 745 

Lex Frisionum Frisians Charlemagne c. 785 

Lex Saxonum Saxons Charlemagne 803 


Lex Angliorum et Werinorum, hoc est, 


Thuringorum Charlemagne 9th century 


Visigothic law codes 


Compared with other barbarian tribes, the Goths had the longest time of contact with Roman civilization, from 
migration in 376 to trade interactions years beforehand. The Visigothic legal attitude held that laws were 
created as new offenses of justice arose, and that the king's laws originated from God and His justice-scriptural 
basis.!9! Mercifulness (clementia) and a paternal feeling (pietas) were qualities of the king exhibited through 
the laws.!9! The level of severity of the law was "tempered" by this mercy, specifically for the poor; it was 
thought that by showing paternal love in formation of law, the legislator gained the love of citizen. While 
the monarch's position was implicitly supreme and protected by laws, even kings were subject to royal law, for 
royal law was thought of as God's law.2] In theory, enforcement of the law was the duty of the king, and as 
the sovereign power he could ignore previous laws if he desired, which often led to complications. 13! To 
regulate the king's power, all future kings took an oath to uphold the law.!14] while the Visigoths' law code 
reflected many aspects of Roman law, over time it grew to define a new society's requirements and opinions of 
law's significance to a particular people. 


It is certain that the earliest written code of the Visigoths dates to Euric (471). Code of Euric (Codex 
Euricianus), issued between 471 and 476, has been described as "the best legislative work of the fifth 
century".45] Jt was created to regulate the Romans and Goths living in Euric's kingdom, where Romans 
greatly outnumbered Goths. The code borrowed heavily from the Roman Theodosian Code (Codex 
Theodosianus) from the early 5th century, and its main subjects were Visigoths living in Southern France.!161 
It contained about 350 clauses, organized by chapter headings; about 276 to 336 of these clauses remain today. 
Besides his own constitutions, Euric included in this collection the unwritten constitutions of his predecessors 
Theodoric I (419-451), Thorismund (451-453), and Theodoric II (453-466), and he arranged the whole in a 
logical order. Of the Code of Euric, fragments of chapters 276 to 337 have been discovered in a palimpsest 
manuscript in the Bibliotheque Nationale at Paris (Latin coll, No. 12161), proving that the code ran over a 
large area. Euric's code was used for all cases between Goths, and between them and Romans; in cases 
between Romans, Roman law was used.!27! 


At the insistence of Euric's son, Alaric II, an examination was made of the Roman laws in use among Romans 
in his dominions, and the resulting compilation was approved in 506 at an assembly at Aire, in Gascony, and 
is known as the Breviary of Alaric, and sometimes as the Liber Aniani, from the fact that the authentic copies 
bear the signature of the referendarius Anian.!17] organized by chapter headings; about 276 to 336 of these 
clauses remain today. In 506 CE, Alaric II, son of Euric, assembled the council of Agde to issue the Breviary 
of Alaric (Lex Romana Visigothorum), applying specifically to Hispano-Roman residents of the Iberian 
Peninsula,!!®! where Alaric had migrated the Visigoth population. Both the Code of Euric and Breviary of 
Alaric borrowed heavily from the Theodosian Code. Euric, for instance, forbade intermarriage between Goths 
and Romans, which was already expressed in the Codex Theodosianus. The Lex Romana Visigothorum 
remained a source of law in the area that later became southern France long after it had been superseded in the 
Iberian peninsula by the Lex Visigothorum (see below). 


Euric's code remained in force among the Visigothic Kingdom of Hispania (the Iberian Peninsula) until the 
reign of Liuvigild (568-586), who made a new one, the Codex Revisus, improving upon that of his 
predecessor. This work is lost, and we have no direct knowledge of any fragment of it. In the 3rd codification, 
however, many provisions have been taken from the 2nd, and these are designated by the word antiqua; by 
means of these antiqua we are enabled in a certain measure to reconstruct the work of Leovigild.!17] 


After the reign of Leovigild, the legislation of the Visigoths underwent a transformation. New laws made by 
the kings were declared to be applicable to all subjects in the kingdom, of whatever race; in other words, they 
became territorial; and this principle of territoriality was gradually extended to the ancient code. Moreover, the 
conversion of Reccared (586-601) from Arianism to orthodox Christianity effaced the religious differences 
among his subjects, and all subjects, being Christians, had to submit to the canons of the councils, made 
obligatory by the kings.!17! 


In 643, Visigoth king Chindasuinth (642-653) proposed a new Visigothic Code, the Lex Visigothorum (also 
called the Liber Iudiciorum or Forum Iudicium), which replaced both the Code of Euric and the Breviary of 
Alaric. His son, Recceswinth (649-672), refined this code in its rough form and issued it officially in 654. This 
code applied equally to both Goths and Romans, presenting "a sign of a new society of Hispania developing 
in the seventh century, distinctly different from Gothic or Roman" 19! The Liber Iudiciorum also marked a 
shift in the view of the power of law in reference to the king. It stressed that the Liber Iudiciorum alone is law, 
absent of any relation to any kingly authority, instead of the king being the law and the law merely an 
expression of his decisions.'2°! The lacunae in these fragments have been filled by the aid of the law of the 
Bavarians, where the chief Divisions are reintroduced, divided into 12 books, and subdivided into tituli and 
chapters (aerae). It comprises 324 constitutions taken from Leovigild's collection, a few of the laws of 
Reccared and Sisebur, 99 laws of Chindasuinth, and 87 of Reccasuinth. A recension of this code of 
Reccasuinth was made in 681 by King Erwig (680-687), and is known as the Lex Wisigothorum renovate; 


and, finally, some additamenta were made by Ergica (687-702),171 


The Liber Iudiciorum makes several striking differences from Roman law, especially conceming the issue of 
inheritance. According to the Liber Iudiciorum, if incest is committed, the children can still inherit, whereas in 
Roman law the children were disinherited and could not succeed.!?!J Title II of Book IV outlines the issue of 
inheritance under the newly united Visigothic Code: section 1, for instance, states that sons and daughters 
inherit equally if their parents die instate, section 4 says that all family members should inherit if no will exists 
to express the intentions of the deceased, and the final section expresses a global law of Recceswinth, stating 
that anyone left without heirs has the power to do what they want with their possessions. This statement recalls 
the Roman right for a person to leave his possessions to anyone in his will, except this Visigothic law 
emphasizes males and females equally, whereas, in Roman law, only males (particularly the pater familias) are 
allowed to make a will. 


Lex Burgundionum 


This is the law code of the Burgundians, probably issued by king Gundobad. It is influenced by Roman law 
and deals with domestic laws concerning marriage and inheritance as well as regulating weregild and other 
penalties. Interaction between Burgundians is treated separately from interaction between Burgundians and 
Gallo-Romans. The law of the Burgundians shows strong traces of Roman influence. It recognizes the will 
and attaches great importance to written deeds, but on the other hand sanctions the judicial duel and the 
cojuratores (sworn witnesses).!17] 


The oldest of the 14 surviving manuscripts of the text dates to the 9th century, but the code's institution is 
ascribed to king Gundobad (died 516), with a possible revision by his successor Sigismund (died 523). The 
Lex Romana Burgundionum is a separate code, containing various laws taken from Roman sources, probably 
intended to apply to the Burgundians' Gallo-Roman subjects. The oldest copy of this text dates to the 7th 
century. 


Lex Salica 


The exact origins of the Franks are uncertain: they were a group of Germanic peoples that settled in the lower 
regions of the Rhine river. They were not a unified people at the start of the 3rd century but consisted of many 
tribes which were loosely connected with one another. Although they were intertwined with the Roman 
Empire the Franks were not a part of it. "No large body of Franks was admitted into the Empire, but 
individuals and small groups did cross."!22] The Romans were seen as a lower rank in Frankish society. With 
larger numbers the Franks over took the region of the Rhine. Latin became the secondary language to the 
Germanic one of the Franks and Frankish law took precedence among the people. The Romans even 
embraced the "Barbarians" to the north at times, making them allies to fight off the Huns. 


The Franks were broken down into east and west regions. The Eastern Franks were known as the Ripuarians 
and those west of the Rhine were known as the Salian Franks. It was King Clovis who united the Franks 
under one law after defeating his rivals in 509 CE. It is during this time of unification that King Clovis 
developed the Salic Law. 


The Lex Salica was a similar body of law to the Lex Burgundionum. It was compiled between 507 and 511 
CE. The body of law deals with many different aspects of Frank society. The charges range from inheritance 
to murder and theft. The Salic law was used to bring order to Frank society, the main punishment for crimes 
being a fine with a worth designated to the type of crime. The law uses capital punishment only in cases of 
witchcraft and poisoning. This absence of violence is a unique feature of the Salic Law. 

The code was originally brought about by the Frankish King Clovis.!22! The code itself is a blue print for 
Frankish society and how the social demographics were assembled. One of the main purposes of the Salic 
Law is to protect a family's inheritance in the agnatic succession. This emphasis on inheritance made the Salic 
Law a synonym for agnatic succession, and in particular for the "fundamental law" that no woman could be 
king of France. 


The use of fines as the main reparation made it so that those with the money to pay the fine had the ability to 
get away with the most heinous of crimes. "Those who commit rape shall be compelled to pay 2500 denars, 
which makes 63 shillings."!22! Rape was not the only detailed violent crime. The murder of children is broken 
down by age and gender, and so is the murder of women. 


Paying fines broke the society into economic and social demographics in that the wealthy were free to do as 
much as they could afford, whereas the fines themselves placed different values on the gender and ethnic 
demographics. This social capital is evident in the differences in the Salic Law's punishment for murder based 
on a woman's ability to bear children. Women who could bear children were protected by a 600 shilling fine 
while the fine for murdering a woman who could no longer bear children was only 200 shillings. All crimes 
committed against Romans had lesser fines than other social classes. In the case of inheritance, it is made very 
clear that all property belongs to the males in the family. This also means that all debt also belongs to the males 
of the family. 


The Salic Law outlines a unique way of securing the payment of money owed. It is called the Chrenecruda (or 
crenecruda, chren ceude, crinnecruda).'22! In cases where the debtor could not pay back a loan in full they 
were forced to clear out everything from their home. If the debt still could not be paid off the owner could 
collect dust from all four comers of the house and cross the threshold. The debtor then turned and face the 
house with their next of kin gathered behind them. The debtor threw the dust over their shoulder. The person 
(or persons) that the dust fell upon was then responsible for the payment of the debt. The process continued 
through the family until the debt was paid. Chrenecruda helped secure loans within the Frankish society. It 
intertwined the loosely gathered tribes and helped to establish government authority. The process made a 
single person part of a whole group. 


The Salic Law exists in two forms: the Pactus Legis Salicae, which is near to the original form approved by 
Clovis, and the Lex Salica, which is the edited form approved by Charlemagne. Both are published in the 
Monumenta Germaniae Historica's Leges series. 


Lex Ripuaria 


In the first half of the 7th century the Ripuarian Franks received the Ripuarian law, a law code applying only 
to them, from the dominating Salian Franks. The Salians, following the custom of the Romans before them, 
were mainly re-authorizing laws already in use by the Ripuarians, so that the latter could retain their local 
constitution. 


The law of the Ripuarians contains 89 chapters and falls into three heterogeneous divisions. Chapters 1-31 
consist of a scale of compositions; but, although the fines are calculated, not on the unit of 15 solidi, as in the 
Salic Law, but on that of 18 solidi, it is clear that this part is already influenced by the Salic Law. Chapters 32- 
64 are taken directly from the Salic Law; the provisions follow the same arrangement; the unit of the 
compositions is 15 solidi; but capitularies are interpolated relating to the affranchisement and sale of 
immovable property. Chapters 65-89 consist of provisions of various kinds, some taken from lost capitularies 
and from the Salic Law, and others of unknown origin. 


The compilation apparently goes back to the reign of Dagobert I (629-639) 


Pactus Alamannorum and Lex Alamannorum 


Of the laws of the Alamanni, who dwelt between the Rhine and the Lech, and spread over Alsace and what is 
now Switzerland to the south of Lake Constance, we possess two different texts.!171 


The earlier text, of which five short fragments have come down to us, is known as the Pactus Alamannorum, 
and judging from the persistent recurrence of the expression et sic convenit, was most probably drawn up by 
an official commission. The reference to aifranchisement in ecciesia shows that it was composed after the 
conversion of the Alamanni to Christianity. There is no doubt that the text dates back at least to the reign of the 
Frankish king Dagobert I, i.e. to the first half of the 7th century.!17! 


The later text, known as the Lex Alamannorum, dates from a period when Alamannia was independent under 
national dukes, but recognized the theoretical suzerainty of the Frankish kings. There seems no reason to doubt 
the St. Gall manuscript, which states that the law had its origin in an agreement between the great Alamannic 
lords and Duke Lantfrid, who ruled the duchy from 709 to 730.07] 


Leges Langobardorum 


We possess a fair amount of information on the origin of the code of laws of the Lombards. The first part, 
consisting of 388 chapters, also known as the Edictus Langobardorum, and was promulgated by King Rothari 
at a diet held at Pavia on 22 November 643. This work, composed at one time and arranged on a systematic 
plan, is very remarkable. The compilers knew Roman law, but drew upon it only for their method of 
presentation and for their terminology; and the document presents Germanic law in its purity. Rothar's edict 
was augmented by his successors: Grimwald (668) added nine chapters; Liutprand (713-735), fifteen volumes, 
containing a great number of ecclesiastical enactments; Ratchis (746), eight chapters; and Aistulf (755), 
thirteen chapters. After the union of the Lombards to the Frankish kingdom, the capitularies made for the entire 
kingdom were applicable to Italy. There were also special capitularies for Italy, called Capitula Italica, some of 
which were appended to the edict of Rothar,.!23! 


At an early date, compilations were formed in Italy for the use of legal practitioners and jurists. Eberhard, duke 
and margrave of Rhaetia and Friuli, arranged the contents of the edict with its successive additamenta into a 
Concordia de singulis causis (829-832). In the 10th century a collection was made of the capitularies in use in 
Italy, and this was known as the Capitulare Langobardorum. Then appeared, under the influence of the school 
of law at Pavia, the Liber legis Langobardorum, also called Liber Papiensis (beginning of 11th century), and 
the Lombarda (end of 11th century), in two forms, that given in a Monte Cassino manuscript and known as the 
Lombarda Casinensis and the Lombarda Vulgata.'23! In some, but not all, manuscripts of the Liber Papiensis 
each section of the edict is accompanied by specimen pleadings setting out the cause of action: in this way it 
comes near to being a treatment of substantive law as opposed to a simple tariff of penalties as found in the 
other Leges barbarorum. 


There are editions of the Edictus, the Concordia, and the Liber Papiensis by F. Bluhme and A. Boretius in the 
Monumenta Germaniae Historica series, Leges (in folio) vol. iv. Bluhme also gives the rubrics of the 
Lombardae, which were published by F. Lindenberg in his Codex legum antiquarum in 1613. For further 
information on the laws of the Lombards see J. Merkel, Geschichte des Langobardenrechts (1850); A. 
Boretius, Die Kapitularien im Langobardenreich (1864); and C. Kier, Edictus Rotari (Copenhagen, 1898). Cf. 
R. Dareste in the Nouvelle Revue historique de droit francais et étranger (1900, p. 143),(23] 


Lombard law, as developed by the Italian jurists, was by far the most sophisticated of the early Germanic 
systems, and some (e.g. Frederic William Maitland) have seen striking similarities between it and early English 
law.!24] Tt remained living law, subject to modifications, both in the Kingdom of the Lombards that became the 
Carolingian Kingdom of Italy and in the Duchy of Benevento that became the Kingdom of Naples and 
continued to play a role in the latter as late as the 18th century. The Libri Feudorum, explaining the distinctive 
Lombard version of feudalism, were frequently printed together with the Corpus Juris Civilis and were 
considered the academic standard for feudal law, influencing other countries including Scotland. 


Lex Baiuvariorum 


We possess an important law of the Bavarians, whose duchy was situated in the region east of the river Lech. 
Parts of this law have been taken directly from the Visigothic law of Euric and from the law of the Alamanni. 
The Bavarian law, therefore, is later than that of the Alamanni. It dates unquestionably from a period when the 
Frankish authority was very strong in Bavaria, when the dukes were subjects of the Frankish kings. The law's 
compilation is most commonly dated between 744 and 748, by the following argument; Immediately after the 
revolt of Bavaria in 743 the Bavarian Duke Odilo (died 748) was forced to submit to Pippin the Younger and 
Carloman, the sons of Charles Martel, and to recognize Frankish suzerainty. A little earlier, in 739, the church 
of Bavaria had been organized by St. Boniface, and the country divided into several bishoprics; and we find 
frequent references to these bishops (in the plural) in the law of the Bavarians. On the other hand, we know 
that the law is anterior to the reign of Duke Tassilo III (749-788). The date of compilation must, therefore, be 
placed between 744 and 748,125! Against this argument, however, it is very likely that Odilo recognized 
Frankish authority before 743; he took refuge at Charles Martel's court that year and married one of Martel's 
daughters. His "revolt" may have been in support of the claims of Pippin and Carloman's half-brother Grifo, 
not opposition to Frankish rule per se. Also, it is not clear that the Lex Baiuvariorum refers to multiple bishops 
in the duchy at the same time; when a bishop is accused of a crime, for instance, he is to be tried by the duke, 
and not by a council of fellow bishops as canon law required. So, it is possible that the Bavarian law was 
compiled earlier, perhaps between 735 (the year of Odilo's succession) and 739. 


Lex Frisionum 


The Lex Frisionum of the duchy of Frisia consists of a medley of documents of the most heterogeneous 
character. Some of its enactments are purely pagan, thus one paragraph allows the mother to kill her new-born 
child, and another prescribes the immolation to the gods of the defiler of their temple; others are purely 
Christian, such as those that prohibit incestuous marriages and working on Sunday. The law abounds in 
contradictions and repetitions, and the compositions are calculated in different moneys. From this it appears the 
documents were merely materials collected from various sources and possibly with a view to the compilation 
of a homogeneous law. These materials were apparently brought together at the beginning of the 9th century, 
at a time of intense legislative activity at the court of Charlemagne.2?! 


Lex Saxonum 


The Lex Saxonum has come down to us in two manuscripts and two old editions (those of B. J. Herold and du 
Tillet), and the text has been edited by Karl von Richthofen in the Mon. Germ. hist, Leges, v. The law contains 
ancient customary enactments of Saxony, and, in the form in which it reached us, is later than the conquest of 
Saxony by Charlemagne. It is preceded by two capitularies of Charlemagne for Saxony, the Capitulatio de 
partibus Saxoniae (A. Boretius i. 68), which dates undoubtedly from 782, and is characterized by great 
severity, death being the penalty for every offence against the Christian religion; and the Capitulare Saxonicum 
(A. Boretius i. 71), of the 28 October 797, in which Charlemagne shows less brutality and pronounces simple 
compositions for misdeeds that formerly warranted death. The Lex Saxonum apparently dates from 803, since 
it contains provisions that are in the Capitulare legi Ribuariae additum of that year. The law established the 
ancient customs, at the same time eliminating anything that was contrary to the spirit of Christianity; it 
proclaimed the peace of the churches, whose possessions it guaranteed and whose right of asylum it 
recognized. 231 


See also 


» Medieval Scandinavian laws 


Customary legal systems 


» Anglo-Saxon law (England) 

» Aqsaqal (Central Asia) 

» Adat (Malays of Nusantara) 

» Urf (Arab world/Islamic law) 

» Pashtunwali and Jirga (Pashtuns of Pakistan and Afghanistan) 
» Smriti and Acara (India) 

=» Coutume (France) 

» Customary law in Australia (Australia) 
» Early Irish law (Ireland) 

» Laws of the Brets and Scots (Scotland) 
» Medieval Scandinavian laws 

» Welsh Law (Wales) 

=» Xeer (Somalia) 


Notes 


1. Rouche, "Private life conquers state and society", in Paul Veyne, ed. A History of Private Life: I. 
From Pagan Rome to Byzantium (Harvard University Press) 1987:421ff. This paragraph follows 
Rouche. 


2. Rouche 1987:421. 


3. As Agobard of Lyons put it, pleading for a unified legal system in the Frankish Empire, "Of five 
men sitting or walking together none will have the same law as his fellow." 


4."In lighter transgressions too the penalty is measured by the fault, and the delinquents upon 
conviction are condemned to pay a certain number of horses or cattle. Part of this mulct accrues 
to the King or the community, part to him whose wrongs are vindicated, or to his next kindred." 
(trans. Gordon) 
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20. 


2A; 


22. 


Ze: 
24. 
25. 


. ignavos et imbelles at corpore infames. Gordon translates corpore infames as "unnatural 


prostitutes", another interpretation is "corporal infamation" (sodomy). Thus Tacitus may refer to 
rape, even though scholars have speculated that "corporal infamation" could refer to the 
catholic view of male homosexuality. See David F. Greenberg, The construction of 
homosexuality, p. 242 f. Consequently some scholars have speculated that the later Germanic 
concept of Old Norse argr, Langobardic arga, may combine the meanings "effeminate, 
cowardly, homosexual", see Jaan Puhvel, 'Who were the Hittite hurkilas pesnes?’ in: A. Etter 
(eds.), O-0-pe-ro-si (FS Risch), Walter de Gruyter, 1986, p.154. 


."In the assembly it is allowed to present accusations, and to prosecute capital offences. 


Punishments vary according to the quality of the crime. Traitors and deserters they hang upon 
trees. Cowards, and sluggards, and unnatural prostitutes they smother in mud and bogs under 
an heap of hurdles. Such diversity in their executions has this view, that in punishing of glaring 
iniquities, it behoves likewise to display them to sight; but effeminacy and pollution must be 
buried and concealed." (trans. Gordon) 


."In the same assemblies are also chosen their chiefs or rulers, such as administer justice in 


their villages and boroughs. To each of these are assigned an hundred persons chosen from 
amongst the populace, to accompany and assist him, men who help him at once with their 
authority and their counsel." (trans. Gordon) 


. e.g. Laws of Alfred, paragraph 6, "As if he fight and wound any one, let him be liable in his wer. 


If he fell a man to death, let him then be an outlaw, and let every one of those seize him with 
hearm who desire right. And if he so do that any one kill him, for that he resisted God's law or 
the kings, if that be proved true, let him lie uncompensated. " 
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